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Daniel Sheehan teaching at the University of California — Santa Cruz 


This lecture focused on the concept of Free Speech, how it was intended in the Constitution, and how it has 
been interpreted since then. 


The Federalists passed the Alien Sedition Acts in 1798 with the intention of restricting free speech by making 
it illegal to speak out against the government. This is the first major challenge to the First Amendment right of 
freedom of speech. 


Many worldviews interpret the concept of freedom of speech differently. The second paradigm reactionary 
worldview would like to restrict freedom of speech while the sixth paradigm progressive worldview would 
place no restrictions on speech. Thus, the moderate or utilitarian fourth paradigm worldview is tasked with 
crafting intellectual devices to balance the sixth the second paradigm worldviews, often leading to overly 
broad or vague legislation. 


Some ways in which absolute freedom of speech has been restricted are: 

e Speech that induces unlawful conduct on the part of others can be prohibited. 

* Freedom of speech can be restricted when it interferes with a court decision. 

- If there is expression that provokes hostile action on the part of audience, it is prohibited. 
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that in in most major constitutional law textbooks there are approximately 400 to 500 pages devoted to the 
issue of free speech so | want you to understand that in just two class periods that we have here basically to 
address the issue of free speech that we aren't going to be able to get anywhere near the kind of time that 
the the important subject of free speech really deserves and so that what | want to be able to do is I'm going 
to do a number of things Patty has anybody checked that that name of the fella Brian what's his head from 
North Dakota I'll tell you the story you know we'll know the rest of Brian's name in a minute but just to start 
out the class there to show you how this thing looks one of the cases when | was doing there there was a 
period of time | did all the trials for ACLU national for ten states and it rolls out of them but the fact that | was 
legal counsel to ACLU on the Wounded Knee trials that were out in South Dakota and that that particular 
region of the country fell into the Rocky Mountain states that had the ten Rocky Mountain States where we 
did all the trials in this particular case arose up in North Dakota in this 12th grade high school teacher had 
assigned Brian had assigned the the book for the English class the 12th grade English class of 
slaughterhouse-five that it was written by Kurt Vonnegut and it turns out that one of the students in bringing 
her his 
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one of the students in bringing her his book home the mother had seen the book and started leafing through 
it and had found the word in the book and she threw a conniption fit and she went to the school in 
complained to the principal and the principal contacted the custodian at the at the high school and ordered 
him to use the kind of special emergency list that they have of your high school locker combinations that we 
always remember that they always insisted you tell them what the combination of your lock is at the school 
and and it gave the custodian the combinations to the locks and ordered the custodian to go into all the 
school lockers and seize the books and destroy them and so the custodian went and gathered all the books 
together during the course of one evening he he brought him on his own volition went downstairs into the 
basement and threw him in the furnace and burnt them all and so when Brian came back on the following 
Monday morning and realized that all the books were gone and found out what had happened to them he 
assigned to replace Fahrenheit 451 house five he assigned the book of Fahrenheit 451 and and that's Ray 
Bradbury's book about the book burning in the fireman that | mentioned to you before and in the school 
board fired him for insubordination for assigning that book you can imagine what a joy a trial like that is like 
you're going to take their depositions and and all you have to do is make sure that in doing the depositions 
you try to encourage those officials to tell the truth you know let them feel self-righteous you know that what 
they were doing was the right thing to do since they have to curry favor with the people in their community 
and you can get them to be very candid about 
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you can get them to be very candid about what it is they didn't why they did it and sort of once they do that 
it's over you know because then you just bring on a motion for summary judgment in front of the federal court 
and then you get it so it's those kind of courses the kind of cases that we've had and | had a list of the cases 
some 1012 cases that I've done there were all first amendment cases | touch upon rufus Lyman's case of the 
day the head of the life sciences department at Idaho State University and | touched upon the last tango in 
Idaho a case that we did but today what | want to do is | want to deal with it we're going to get to the issue of 
a governing set of principles that you need to really keep in mind in looking at this issue of not only free 
speech but also the issue of the Fourth Amendment right to privacy the Fourteenth Amendment and Fifth 
Amendment rights to due process and also the issue of the 9th amendment unenumerated fundamental 
rights that we're going to be discussing next week you have to look at them through the prism of these 
worldviews because as I've indicated before if you know the worldview of the judge who is going to be 
listening to your argument you can pretty much tell what they're going to rule the whole question is is what 
devices are they going to use intellectual in conceptual devices are they going to use to try to get to them to 
the position that you know they're going to try to get to anyhow and so that you could spend an awful lot of 
time not not wasting your time as such but you can spend an awful lot of time becoming familiar with what 
these particular types of concepts are that have been applied in the area of free speech for example so that 
you could rely upon them in your arguments before 
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rely upon them in your arguments before the courts but the reality is is that even the device that you pick is 
not going to be responded to properly by the judges who adhere to a worldview that is designed an 
alternative set of devices that they use and | want to I'll deal with that here but what | want to do first of all 
those | want to set forth for you at least basically what some of the principal challenges are that have been 
raised to the otherwise fairly simple declaration in in the first amendment that Congress shall enact no law 
restricting freedom of speech one would think that that is fairly simple on his face that Congress is without 
the constitutional authority having been delegated to it by the citizens to pass any law whatsoever restricting 
the exercise of free speech you think that's pretty simple and if we accept the proposition which has been 
now basically accepted by the supreme court that that same First Amendment right applies to the states in 
addition to the federal government through the the application of the due process of law mandated in the 
Fourteenth Amendment which we'll discuss when we get to that that point now but the the fact is is that 
historically there have been a whole series of exceptions that the various courts have attempted to craft to 


the simple proclamation in the Constitution that Congress and derivative Lee state legislators or executive 
branch officials in the state and federal governments can take no action basically that restricts the right to 
freedom of speech there have been a series of of these exceptions and 
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been a series of of these exceptions and the the first one is the one that says that there's an exception to this 
general rule of no laws passed restricting free speech that there's an exception that speech that induces 
unlawful conduct on the part of others can be prohibited and this began right away that the the Constitution 
was passed in 1789 the First Amendment was passed in 1791 or it was ratified and adopted but within seven 
years in 1798 the Congress of the United States passed the Alien and Sedition Acts which prohibited any 
person from engaging in speech which was designed to undermine respect for the authority of the of the 
federal government and one would think right on the face of it that not only is that a clear violation of the 
clear statement of the First Amendment but that in fact it flies directly in the face of exactly why the First 
Amendment was passed because historically one of the major complaints of the colonists was that the king 
and the authority around the king always demanded absolute respect and you couldn't say anything critical 
of the government or the king and that that would seem to be the most obvious motivation that the the state 
had for restricting free speech yet right away the Congress of the United States comes forward with many of 
the people in the Congress who in fact had authored the First Amendment saying that somehow the Alien 
and Sedition Act was okay and there was a major dispute broke out in 
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there was a major dispute broke out in various newspapers and pamphlets flying back and forth between you 
might have guessed it Madison in Hamilton in which James Madison was protesting along with Thomas 
Jefferson in James Monroe and others were publicly protesting the enactment of the Alien and Sedition Acts 
stating that on the face of them they were contrary to one of the most fundamental principles of the new 
constitution and that being the free speech provision and Hamilton in John Adams and the the Federalists 
kept insisting that no this was an exception because we were there was a major war that was going on 
between france and england and there was a whole lot of debate going on in the colonies as to whether or 
not people should be allowed to support france against england because the colonists had risen up again 
stinkin declared their independence from England in France had helped them to some not insignificant extent 
in that and so there were some loyalists to the French cause the French Revolution actually that had taken 
place in in 1789 1791 and the the French Revolutionary Government had been the one that declared war on 
England and so there was a great deal of sympathy on the part of some of the colonists for the French cause 
and yet there were an awful lot of people in the colonies that still viewed themselves as basically English 
people and that they're their kind of genetic loyalty lay with England and the common law of England and so 
they were actually proposing coming in on the side of England and in George Washington actually issued a 
proclamation unilaterally the the Neutrality Act just 
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unilaterally the the Neutrality Act just issued a declaration that the United States is going to remain neutral 
with regard to the the conflict going on in Europe between france and england and right away madison and 
the other anti-federalists says if you will you know protested this saying this was a clear violation of the 
separation of powers that are set forth in Part A of the Constitution in the three Articles that clearly in in 
article one the Congress of the United States is has been granted explicit and exclusive authority to 
determine whether or not we're going to engage in war or not so that whole debate was going on and there 
were these other factions that were supportive of either the French cause of the British cause and so the the 
people that were critical of the United States policy of being neutral in the face of this were critical and 
started complaining about this policy on the part of the federal government so right away they issue this 
Sedition Act saying that you got to stop criticizing the policies of the of the government and in that that in 
place for some time and so that there was this sense among the advocates of war for the most part the 


Federalists that pursuant to that critique that Madison logged against them did you saw in Colleen Sheen's 
essay that she wrote talking about the fact that the the empowering of the federal government the putting 
together of a National Bank in allowing them to issue money in generate debt for the country was a device to 
support the creation of a war machine to actually garner resources for the industrial class that they talked 
about and 
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class that they talked about and therefore the the anti-federalists were opposed to war and were supportive 
of the neutrality being taken mostly but on the other hand they were critical of the government for doing it so 
they were one of the major people criticizing the policy so you you had this this division between the 
Federalist War Party and the anti-federalists anti-war Party right from the very start and you had the 
federalist government at that time under George Washington and then John Adams you had the federal 
government taking a position that they wanted a Sedition Act passed prohibiting the citizens from criticizing 
the policy of the government so so this this was a sort of in the very fabric of the original founding members 
of the of the country and so not surprisingly when World War one came along speaking about it sort of in the 
passive tense as if no one were responsible for that the the fact is a a major movement was generated in the 
United States opposing the United States participation in World War one in fact it was it was shot through 
with with rather extraordinary language that started to reveal what the the kind of community was that was in 
opposition to this and for example as justice learn at hand said in a famous decision in 1917 he was he was 
at that time a federal district court judge in New York and the the a publication called the masses | had arisen 
in the aftermath of the 
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| had arisen in the aftermath of the Bolshevik Revolution in Russia and they were publishing articles opposed 
to the United States going in and joining into the war and and it turns out that it's it's it's it's filled with 
language this this article that was written by the the publication the masses it's it was it was saying things 
that see where some of the great colorful language they they had in here they were they were anyway about 
him like they were talking about nobody nobody should want to go in fight in a foreign war that has basically 
been instigated by the bankers and the capitalists they referred to them already there as wanting to go in in 
fight in the war to try to participate in the basic imperial activities the fight was going on between between 
Germany and the in in Britain and France and others and it was all over the issue of fighting for territory and 
resources and that the the people that were the primary opponents of the war Eugene debb's who was the 
head of the Socialist Party in the United States and other groups were were explicitly criticizing the United 
States policy of going in and joining into the war from the perspective of criticizing the very same people that 
the Jeffersonian in Madisonians were criticizing at the very beginning of the country in in challenging the 
Alien and Sedition Act and in this whole series of decisions were made by the United States Supreme Court 
around that where one would normally think that a statute such 
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would normally think that a statute such as this addition Act of 1917 that prohibited anybody from criticizing 
the government or its policies he said that that should in fact be unconstitutional in yet and yet in the Shafer 
versus the United States Kayson was decided in 1919 by the Ninth Circuit Court of Appeals here in California 
that Shafer versus the United States it's at 255 federal reporter 886 in the Ninth Circuit and this this fellow 
mailed a book to a friend of his and the postal inspector opened the package and found the book and read 
the book and saw that it was it was says that Satan has placed a certain delusionary idea in the minds of 
men and it's called patriotism he said which in reality is nothing more than simple murder in its war and 
defense of wanton aggression and it's and he said in fact in World War one there's no evidence whatsoever 
that Germany ever had any intention of attacking the United States so the only reason that we could possibly 
be involved in this is because we were supporting the industrialist and the mercantilist and the capitalists that 
were involved in the war and so so in the in the court of appeals in the Ninth Circuit they in fact supported the 


the Sedition Act saying look at basically everybody knows that right from the very beginning there has been 
this special exception to the First Amendment during the time of war and if in fact the language that's being 
used by person in any way could be read to be inspiring the interference with the 
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inspiring the interference with the ability of the government to recruit and conscript people to join the military 
then that can be forbidden in in fact he there the so the Ninth Circuit ruled in favor of it and then you had in 
the mass in the mass publishing company in which learned at hand made the decision in New York as a 
member of the federal district court the trial court in 1917 he he was pointing out that what the what the 
person was saying in that instance they actually compared conscription that is the draft to violating the 
thirteenth amendment of the constitution United States saying that which says that that there shall be no 
involuntary servitude or slavery except in the case of the commission of crimes and so therefore they say 
look at look the federal government is basically treating you like a criminal they're saying that they have a 
right to conscript you and force you into involuntary servitude and that is cleared that the Constitution allows 
that only if you're a criminal and so they're basically treating like a criminal and so the the federal government 
prosecuted that what actually it was interesting that what happened was that the Postmaster General refused 
to allow that publication of the masses to use the federal mail system they wanted to mail out their copies of 
the August 1917 edition of the masses and the Postmaster General refused to allow them to use the mails so 
the the people that ran the masses filed a federal court injunction in the United States District Court for the 
Southern District of New York asking for the issuance of an injunction prohibiting the Postmaster General 
from banning them from the mail and and so learned at hand engaged in 
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and and so learned at hand engaged in this extremely interesting discussion at that point where he was look 
the fact of the matter is is that it's one thing to engage in an activity which is actually blocking recruitment and 
keeping people from away from the the draft boards and stuff but it's another thing to just advocate that 
people should oppose the war and the the other side was arguing that if you're advocating against the war 
you're basically by implication suggesting to the young men that they not go sign up and learn at hand said 
look given the importance of the First Amendment in the presumption on behalf of free speech we aren't free 
to make that kind of jump that if in fact a person is simply criticizing the war policy and criticizing the the war 
itself doesn't mean that you can accuse them and convict them of obstructing the recruiting and so he he 
ordered the issued the injunction against the Postmaster General ordering him to allow the mails to be used 
by the masses but he was in fact reversed by the Second Circuit Court of Appeals and they went the same 
direction at the 9th Circuit Court of Appeals went saying no no in the time of war the the legislature has the 
right to make the decision that's simply speaking out against the war itself can be presumed to have no other 
effect than you might think a person saying that intended which was to have people not participate in it and 
so you so there began right at the from the very beginning of the country and again as soon as the First 
World War began there that began to have this discussion going on among the judges on the courts about 
whether or not the simple 
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about whether or not the simple opposition to the policies that undergird of the war were in fact punishable or 
whether in fact it had to be restricted to actually physically blocking the recruitment centers and that was the 
only reason you could be convicted for obstructing but they tended to agree with them strangely enough that 
you could have destruct the the the if you did physical obstruction of this site then in fact that then you could 
be prosecuted but simply advocating it wouldn't allow that but what you really saw and we'll get to it when we 
get to the board on this thing what you saw is that the people that were insisting upon not drawing the 
inference that the mirror speaking out against the war was going to generate people refusing to to sign up for 
the draft those were the people that basically were the previous anti federalists the Madisonians and the 
Jeffersonians the people that believed in an expansive view of the First Amendment and the other people 


who were actually willing to go to the lengths of saying okay the statute prohibits obstructing recruitment but 
we're going to actually interpret the mere statement of opposition to the war policies as being the same thing 
because obviously they must have intended to to obstruct and they're actually leaning over backwards to get 
to the position they want to get to to actually restrict the free speech that is basically criticizing the 
government they're doing the exact thing on behalf of the government that the First Amendment was 
designed to prevent and so again you see the team's still there you see the same Madisonian and 
Jeffersonian proponents of an expansive view of free speech and you see the other people that are 
restrictive of free speech and in fact want to increase the power of the government to do whatever it wants 
specifically to make war usually on behalf of the industrialists and the 
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behalf of the industrialists and the bankers to get access to more raw resources so yes you were going to 
ask a question oh yes oh there there's there's there's no rule against the government proselytizing on behalf 
of its own policies the free speech issue arises when the citizens speak out against it so that's that's it's a 
more than ironic yes yeah there was some discussion yeah well that what it would and when it actually 
happened what it actually happened is a whole series of United States Supreme Court decisions had come 
down between 1917 and 1919 all the way up to basically 1960 61 62 when the opposition to the war started 
and what had happened is that the the opponents of free speech if you will the advocates of powerful 
governmental regulations constricting speech had actually come to roost basically starting in 1917 on 
communism and in fact there's there's an extremely interesting case that Holmes Oliver Wendell Holmes 
Oliver Wendell Holmes a very famous jurist on the United States Supreme Court at the very beginning in 
1917 in 1980 he supported the Sedition Act he actually was one of the ones saying look I'm not I'm not going 
to go so far as to say that I'm going to make the leap that simple 
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going to make the leap that simple opposition to the war is the same thing as obstructing the the registration 
but the fact is that I'm going to apply and he applied in the shank of the shank case right here it's this is the 
famous one you've probably heard about this is Scheck shank sche Nck shank versus the United States and 
it's a case to 49 of the United States Supreme Court in volume 249 at page 47 it's in 1919 and in Justice 
Holmes this is where he said that look this debate that's going on between these two opponents the the 
proponents of expanded free speech and the proponents of constrained free speech he said I'm going to 
take the middle road and what I'm going to say is that the only time that you can restrict free speech is when 
in fact the con has the right to pass a statute prohibiting a certain form of conduct not the speech but that the 
conduct and that the speech this being addressed in the case is is presenting a clear and present danger 
that the speech is going to instigate the exact form of conduct that the Congress has the constitutional 
authority to restrict what he said is that the character of every act of speech depends upon the circumstances 
in which it is done the most stringent protection of free speech would not protect a man in falsely shouting 
fire in a crowded theater and thereby causing panic it does not even protect a man from an injunction against 
uttering such words that would have the direct effect of force the question in every case must therefore be 
whether the words used are 


00:30:01 (https://www.youtube.com/watch ?v=uNUPH2xAHp4&t=1801s 





therefore be whether the words used are used in such a circumstance in our of such a nature as to generate 
a clear and present danger that will bring about the substantive evils that Congress has the constitutional 
right to prevent it is therefore always a question of proximity and degree now what you see happening here 
then is that the fourth paradigm middle marginalists take a position between the sixth paradigm radical 
advocates of expanded free speech and the right-wing second paradigm reactionaries who are in opposition 
to free speech if it goes contrary to the will of the government and you find people like Justice Holmes 
moving into the center saying look at let's figure out some balance between the legitimate interest and 
constitutional right that Congress has to wage war on the one hand and thereby purportedly to conscripted to 


recruit people to volunteer for the military and on the other side the people who are opposed the war almost 
always on the grounds that it is on behalf the wars being fought on behalf of the industrialist the capitalists 
and the bankers let's let's try to strike some balance between the two and restrict the prohibitions against 
speech only to those that generate a clear and present danger of immediately bringing about the action that 
Congress has a constitutional right to prevent and so you see right from the beginning on this issue of free 
speech from 1798 and again to the beginning of World War one you see this division occurring between the 
Jeffersonians and Madisonians on the one hand the Hamiltonians and the Adams is on the other hand and 
then you have the people 
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other hand and then you have the people now in the middle the justice Oliver Wendell Holmes and he makes 
this interesting distinction in this case later on there's a case called Abrams versus the United States in 1919 
this has now come to the end of the war these earlier cases were in the throes of World War one yet in 1919 
now the war is over and what's happened is is that the Bolsheviks in Russia if | mentioned earlier in the first 
part of the course the Bolsheviks had overthrown the Czar in Russia and they in fact had withdrawn Russia 
from World War one and what the United States did that they under Wilson's Secretary of State Robert 
Lansing who was the the uncle of Allen Dulles who was later to become the head of the Central Intelligence 
Agency United States that Robert Lansing had ordered a United States foreign military Expeditionary Force 
into Russia and in was attempting to crush the Bolshevik Revolution and what happened is a a group of 
Russian immigrants into the United States began to speak out against the United States invasion of Russia 
and they were prosecuted by the federal gun for opposing the policy of the United States and and and Oliver 
Wendell Holmes who had previously sustained the the prosecutions of people if there was a clear and 
present danger of the fact that they were going to be instigating blocking of recruiting bit tipos etc he pointed 
out here look he said this is this is completely different it's perfectly clear that these people are not opposing 
the war in the United 
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not opposing the war in the United States policy of joining World War one against Germany what they're 
opposing is the United States invading Russia in attempting to crush the Bolshevik Revolution and he said 
and there's this this extraordinarily important dissent that the Oliver Wendell Holmes issues in that case and 
and he says that he has he has some this is kind of a famous dissent in which he has been previously 
attempting to hold down this middle ground and he comes to see that the attempt to hold down the middle 
ground in the face of the constant onslaught of the of the Hamiltonian Federalists in the Adams --is in the the 
bankers in industrialists to try to make war like this he said is that they're going to be constantly attempting to 
apply the restrictions on free speech over and over again and if you have just a balancing test of whether it's 
a clear and present danger of it happening or not they're going to try to overwhelm you and so what he did is 
he pointed out that there are some instances in which you can you start to interpret statutes in a very narrow 
way to say look the statute that was passed the Sedition Act was passed specifically to prohibit people from 
interfering with recruiting for the war in Europe against Germany and it doesn't apply to this case of these 
people just opposing the u.s. policy of invading Russia because there's been no congressional enact of war 
and so he he engages in this other kind of device he comes up with a second device over and above the 
imposing a clear and present danger standard on the restriction of free speech he comes up with this thing of 
a narrow reading of the construction of the statute saying look and he he 
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the statute saying look and he he actually goes so far as to say he he has to go so far as to Say it's perfectly 
clear to him that the United States Congress would never have wanted to actually prohibit soeech and 
opposition to the invasion of Russia since Congress had passed an old war resolution because that would be 
completely contrary to the First Amendment and you can't you can't assume that Congress would do that 
and so that you start to see these fourth paradigm middle marginalists starting to try to craft devices 


intellectual devices scholastic devices by means of which they can strike some balance between the warring 
factions here of the sixth paradigm Jeffersonians and Madisonians on the one hand and the Federalists 
hamiltonians and Adams is on the other hand who are basically fostering and promoting the interests of the 
bankers and the industrialist seeking more resources through Imperial wars and so this this process goes on 
with regard to this and and so what what these the middle marginalists the the people like Oliver Wendell 
Holmes etc they they start they start to devise this concept of being as completely intellectually rigorous as 
they can possibly be in reading the statutes that try to restrict free speech and as narrow a way as possible 
and and there's there's a famous story about Oliver Wendell Holmes this shows how far he sort of got into 
this devotion and that's an interesting thing to the paradigm middle marginalist actually become devoted to 
the concept of the device that they've designed you know like as if it's some holy grail of some 


00:38:00 (https://www.youtube.com/watch ?v=uNUPH2xAHp4&t=2280s 





like as if it's some holy grail of some sort as distinct from being a simple fascist imperialist you know like 
Hamilton or our being basically a socialist revolutionary like Madison and Jefferson and so what they do is 
they become in a mode of their own concepts and that and the and out of the window homes have gone so 
far that by the 1920s there's this reaction was literally that in nineteen twenty actually that his wife his wife 
had become quite distressed over the fact that Oliver Wendell Holmes spent seven days a week at the court 
that was when the court was still in the United States Congress building and he was spent like seven days a 
week working ten fifteen hours a day and so one Sunday afternoon she decided that she was going to pack 
a picnic lunch and hook up the horse to the buckboard and she was gonna go over to the court and she was 
going to go in and get Oliver Wendell Holmes to come out to go to lunch and have a Sunday picnic lunch 
with her and so she packs it all up and she goes over to the to the to the courthouse at the Congress building 
she goes in and she drags him out and she puts him in the Buc the buckboard and they're driving out ah 
they're riding out into the Virginia countryside and she's riding along and she looks over and she says oh 
look Allie somebody has has shorn all the wool off those sheep over there and Albert Wendell Holmes 
casually turns and looks over and he says no my dear the most that we can say is somehow the wool has 
been removed from at least the side of the sheep that we can see at which point she turned the buckboard 
around and brought him back and threw him it out and put him back in the courthouse and went home and 
ate for lunch herself so so you see that that Oliver Wendell Holmes and some of these other fourth paradigm 
middle marginalists see their job as trying to somehow negotiate or 
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job as trying to somehow negotiate or mediate this kind of ideological type of confrontation that's going on 
between the second paradigm reactionaries and the sixth paradigm kind of progressives in this realm and 
the key to keep in mind is that they become completely fixated and fascinated and ultimately philosophically 
and and scholastically addicted to their own devices that they've come up with such as this thing of such an 
incredibly ridiculous narrow reading of everything in Oliver Wendell Holmes is a classic example of this but 
what | want to do is | want to point out to you before we get into kind of a substantive discussion of what the 
what these basic beliefs are on each side of this thing with regard to the free speech issue | want to point out 
that this this issue of the attempt on the part of the Hamiltonians then let's just keep referring to them as the 
second paradigm reactionaries the the endeavour on the part of the reactionaries to carve out exceptions to 
the general principle of free speech that has been enunciated by the sixth paradigm Madisonians and 
progressives that they that the first one as | said that they tried to carve out is restricting speech that would 
be seen to induce a particular action which the legislature is constitutionally entitled to prevent now there's 
there's another one that that we've seen happen is that that's that particularly is that a number of courts have 
found that there's an exception to the general free speech right if in fact the people are attempting to interfere 
with court decisions this is kind of a little bit of a self-serving interest that the courts have on their own but 
that there have been a number of instances for 
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have been a number of instances for example where there was a case there was a case what was always 
what there was all the bridges bridges versus California in 1941 what it was is that the the Teamsters had 
had a strike and the company's the the Teamsters and the longshoremen in on the West Coast it had a strike 
and they were there were people that were being hired by the the shipping companies to drive the trucks 
instead of Teamsters and so the Teamsters actually gathered around and beat up the people that were 
scabs as you probably heard that term before they called them scabs who were were violating the picket 
lines and stuff and the they were prosecuted these Teamsters members and and they were getting set to the 
question is whether they were going to punish them at all a lot of pressure was being put on and the and the 
president of the labor union the president of the labor union sent a letter a telegram actually to the Secretary 
of Labor in Washington and said that if the judge if the judge were to punish these people too severely he 
was going to call a strike and shut down all the harbors on the entire west coast and he published this 
particular telegram trying to basically communicate to the judge that the judge better not do that and so the 
he was held in contempt of court by the court saying that he was attempting to intimidate a judicial decision 
and it was a big long decision that was written saying look this isn't a courtroom is not the place 
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this isn't a courtroom is not the place with a free marketplace of ideas it's a very restricted setting and that 
you have to protect the processes from outside influences and so they went on and on attempting to develop 
this rationale for prohibiting people from engaging in a kind of speech which is designed to intimidate or 
influence a judicial decision you know in that they invoke all kinds of images like you Know mobs surrounding 
a courthouse and demanding that a person be hung attempting to put pressure on a jury etc and that they 
they have other cases such as holding demonstrations around the courthouse trying to influence the court or 
a jury and so that there's this peculiar effort on the part of even judges who are political appointees as you 
remember most of whom have been District Attorney's there prosecutors part of the executive branch they 
view themselves as part of the government and that that they end up being inclined toward trying to figure 
out an exception to the First Amendment free speech provisions as it applies to them in applying to their 
hearings they don't want people doing that but the United States Supreme Court ultimately ruled in in Cox 
versus Louisiana and in bridges versus California that no the the free speech rights have to in fact even if 
you assume that courts have a right to protect their proceedings that you can't assume that just because as 
a demonstration going on that the judges are going to violate their constitutional oath to remain impartial and 
independent which is as you can see a bit of a fiction because most judges are going to be affected by you 
know five hundred people out in front of the 
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five hundred people out in front of the courthouse and so but the Supreme Court by 1968 in Cox versus 
Louisiana had had moved to the point of saying no look regulations that are that restrict demonstrations 
around courthouses during the pendency of a decision-making process have to be read extraordinarily 
narrowly and you get one case after another where the court the supreme court reads the statute or looks to 
the the acts the physical conduct that was being engaged in by the demonstrators as as being entitled to 
First Amendment protection and in this particular case in Cox versus Louisiana it was a group of black 
ministers that were protesting the prosecution of 23 young black students that had set in at a lunch counter in 
Louisiana where it was segregated they'd been arrested and they were be they were being held at the 
courthouse in the jail in the courthouse and so the the ministers came and demonstrated in front of the 
courthouse and they were arrested under a statute that prohibits demonstrating within 500 feet of a 
courthouse and the Louisiana State Supreme Court sustained the convictions came to the United States 
Supreme Court and Louis Brandeis wrote that our Goldberg Goldberg wrote this well-known opinion in which 
he kept he kept digging and digging trying to figure out how to exempt this these demonstrators from the 
prohibition and he finally got down to the point where actually he was saying that it was clear that one could 
have reasonably interpreted the police instructions to them that it was okay for them to demonstrate if they 
moved the demonstration across the street that it was okay for them to stay there because there was no 
inherent violation going on it was just the police officer 
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going on it was just the police officer trying to order them as to where they were supposed to do the 
demonstration and so that again you you you get you get Goldberg and Louie Brandeis in Oliver Wendell 
Holmes and others moving into this fourth paradigm center of the dispute trying to employ this device of 
extremely narrow looking at the facts in the law and trying as best they could to give free speech the 
presumption of the doubt in these cases even though they were not taking positions like justice Douglas or 
justice Hugo black or others who are saying look what's the problem here it says no no restriction on free 
speech what's the problem you know this is clearly just just speech and so therefore that we don't have any 
problem you know striking down the diction but these other fourth paradigm middle marginalists have to 
move in and go through all of these kind of gyrations sort of scholastic gymnastics to actually figure out some 
way to give the impression that they're not striking down the statute itself because they don't want to be 
accused of allowing you know mobs to come and surround a courthouse and you know drag people out of 
the courthouse and hanging them they don't want to be associated with that type of quality so what they do is 
they they crab sideways and dig in and try to figure out how to distinguish their case from a case that would 
be sustained and so that you see this happening over and over again you get these three camps working 
again the the sixth paradigm camp of the Jeffersonians and the Madisonians the second paradigm 
reactionary a school of thought of the of the Hamiltonians and Adams that are that are almost always the the 
judges in 
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that are almost always the the judges in the advocates in Congress House of Representatives and Senators 
that are advocating this reactionary position on the issue of free speech and the others that we'll be seeing 
are almost always lawyers for major corporations you know they've all gone to Harvard or Yale Law School 
mostly Harvard because that's kind of a and now Stanford University which is a big Business School you 
know training lawyers to protect the interest of major corporations and their owners and not surprisingly they 
end up getting appointed to the courts and they instinctively reach out to protect the interests of the 
corporations and the banks and it includes the wars that they want to fight to get access to more resources 
and with just a few exceptions the sixth paradigm people the the Madisonians and the Jeffersonians tend to 
be people who are not corporate lawyers that right from the very beginning they've been kind of put off by 
going in and representing big corporations and banks etc they come from an entirely different place so the 
second this is the second area this criticism of the judicial process is another area where efforts to restrict the 
free speech has been moved into place a third one is expression that provokes hostile reactions on the part 
of audiences this is a this is a good one there was there was a case called Tamara yellow versus Chicago 
back in 1949 and a person some people were gathering together at a place in Chicago to hold a big 
gathering and the community hated them and because they were socialists that were getting set to gather 
and they associated them in their 
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gather and they associated them in their minds with communists and and with the Soviet Union and all of 
that and so that an angry mob surrounded the place and and the tremolo went forward and held the meeting 
and sure enough the people started attacking the building and throwing rocks through the windows and in in 
dragging people out and beating them up etc and so the local authorities arrested them the people who had 
gathered to have the speech and blaming them that clearly this was almost like inciting the people around 
there basically you should have known better you should have known that they were going to get upset like 
that and and therefore they prosecuted them and it went all the way up to the United States Supreme Court 
and the Supreme Court ruled fortunately that that violates the First Amendment that that the police the 
Chicago Police had the obligation to constrain the people that were attacking them not constrain the speech 
that they had a right to in great engage in then there's a fourth area which is the revelation this is the one that 
you know a lot about is the revelation of confidential or classified information there's a whole series of cases 
that go on around this because because the Hamiltonians and in support of their war making activities as a 


rule decided that what they wanted to do is they wanted to pass a lot of statutes that declared to be secret 
the kind of activities that they were engaging in attempting to overthrow other governments and supporting 
other governments that were that were authoritarian governments etc and they wanted to hold secret a lot of 
these a lot of these activities on their part and so they they actually went to the point of drafting statute 
Congress passed declaring interestingly enough 
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passed declaring interestingly enough declaring that if anybody who was in the military or in one of these 
intelligence agencies who came into possession of classified information because they had taken an oath to 
keep that information confidential anybody who violated that oath of confidentiality and took undertook steps 
to reveal the confidential information could be prosecuted and they put it in as a provision of the Espionage 
Act which was basically giving out information that would have been beneficial to the enemy and the 
interesting thing is that they had this statute on the books even when they were not engaged in any war so 
that the revelation by any of these people who were insiders who had access to classified or confidential 
information for them to take steps to reveal it even if they were just going to make a speech about it 
criticizing it send a copy of it to the local television station or the newspaper that any act like that was a 
violation of the statute and so that they they and the even the fourth paradigm people said they look if a 
person is we have to distinguish between people who have taken an oath of secrecy and because of their 
having taken the oath they were put into possession of this confidential information or classified information 
we have to distinguish between them and regular citizens if regular citizens are criticizing the government 
policy or if the regular citizens get their hands on information like that if they come forward and start talking 
about it publicly you can't in fact prosecute them for violating their security oath because they never took it 
and that's why Bob Fink who was an old friend of ours Bob Fink was the chief investigator for Bela Abzug | 
don't know 
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investigator for Bela Abzug | don't know if any of you ever heard of Bela Bela Abzug was this fantastic 
congresswoman from New York City used to wear these big gigantic hats and and and she was she was this 
tough person who chaired the Judiciary Subcommittee in the House of Representatives on individual rights 
and was a major feminist and one of the close friend of Ellie's meals and and the other people at now and in 
Bob think was her chief investigator he got seconded over to the pike committee when the Church 
Committee which we'll get into later when they were investigating the CIA and their assassination programs 
and their their overthrowing governments and all that stuff which is is quite interesting and we'll get into it in 
part three of the course that Bob think it told me so look at whatever you do don't ever take a security oath 
because the fact of the matter is with your investigators that you have you can get at almost any information 
that you want and they can't really do anything to you because you haven't taken any kind of security oath 
and so therefore they can't argue that the soil condition on which you got access to the information was 
because you promised not to reveal it to anyone that my position has always been you know virtually 
anything that | find out about that | think the American people need to know in order to make an informed 
judgment about our policies our people have a right to Know and that | will in fact reveal it to them and which 
is cause a lot of people not to give me certain information but it hasn't it hasn't hindered us too much | can 
tell you yes power yeah that what they maintain it's it's all derivative of these early examples of 


00:58:00 (https://www.youtube.com/watch ?v=uNUPH2xAHp4&t=3480s 





derivative of these early examples of consciousness on the part of the governors that well clearly you have a 
right to protect yourself when you're at war it all derives from this kind of war concept that you know if you're 
at war then certainly you have a right to keep the people from stopping you from recruiting new people you 
have a right to keep them from interfering with the building of munitions you have the right to keep them from 
interfering with warships sailing out of the harbors etc and so they got into the concept of saying well what if 
you're in a position of knowing what the sailing schedule is of our warships and you want to publish it on the 


front page of the New York Times during war so that you know the opponents would know when they're 
leaving the harbors and when they can send submarines after them etc so that they end up slowly building 
this argument the step-by-step that ends up sounding kind of facially you know rational if you assume that it's 
rational to engage in war and so that almost all of these classification cases arise out of this concept of war 
making and that the end that the when they end up getting done with a war they immediately have to find 
someone else to just to declare to be the ultimate other so that they can then say that well they're really at 
war with somebody else now not unlike 1984 with George Orwell this is is that what you noticed in the in that 
book is that every time they got through declaring a major victory over the ultimate others that they were 
fighting with within a matter of days they would have another new enemy that's right and and they would they 
would start they would start declaring that now we're in a new war in the same kind of sacrifices and 
restrictions on your liberties that we did was over the previous war have to be continued and so that in what 
you see it in a book like George Orwell's 1984 the fact is you just saw a replay of it when the when the Cold 
War got oh well when 
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the when the Cold War got oh well when world war one got over our stupid world war two of war against 
Germany within a matter of weeks we were declaring that we were in a cold war with the Soviet Union and 
so that that lasted from 1945 actually from 1917 from from the minute that Robert Lansing sent the US 
military Expeditionary Force into Russia try to crush the Bolsheviks so they've always had that one laying 
around so whenever there was a lull in war with Germany they could always end resort to the war against 
Russia in the in the Bolsheviks and what happened in 1991 December of 1991 when the Soviet Union 
voluntarily dissolved itself they had to rush right out and get a new a new enemy a new ultimate other and 
that's why that that story that | told you about George HW Bush in June of 1990 sending the little 
communicator Saddam Hussein giving him the green light to go on into Kuwait so they could then declare 
that Saddam Hussein was a new enemy that they had a right to invade the Middle Eastern oil fields to stop 
you know that this this thing goes on all the time because now now the major war war party people the the 
Federalists you know right-wing reactionaries that they have now built up an entire industry around war that 
it's not just the bankers in the mercantilists but but that they have an entire war industry of developing military 
hardware in tanks in fighter planes and jet engines and radar equipment in rocketry and you know smart 
bombs and in satellites now you know there's billion that the fact emitters they have from 300 to 400 billion 
dollars a year of the federal budget goes to the military machine and that and so that therefore they've 
they've got this momentum going on their side just exactly like Madison warned about 
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just exactly like Madison warned about and it's because of their having been able to develop the the central 
banking system with the Federal Reserve to take loans from them to impose federal taxes which they can 
then use as security for the gaining of their loans from the Federal Reserve Bank saying look it you can give 
us a loan of another ten billion dollars because we're going to be getting ten billion dollars next year in 
federal tax money so we can pay you the interest on it you know so that they've they've devised an entire 
structure here so now in in that that's clearly being promulgated by the second paradigm reactionaries so the 
question that arises is is too how how good ineffective is the equipment conceptual equipment scholastic 
equipment metaphysical arguments that have been developed by the sixth paradigm progressive worldview- 
2 to offset the effectiveness of this of this type of onslaught that's constantly going on by the ruling class so 
that so there are other there are other issues that there's there's another challenge that we have developed 
in the in the sixth paradigm a world view it's another device that's actually they're in cahoots with the fourth 
paradigm middle marginalists trying to trying to devise devices in scholastic concepts by means of which 
they can fight off these reactionaries that are constantly trying to suppress free speech because primarily the 
free speech that they're trying to suppress is the sixth paradigm progressive speech that is opposing their 
Wars and as opposing their tax systems as are opposing are opposing their policies of the corporate policies 
of contamination and pollution and other things that they're engaged in and so one of the other devices that 
has been designed by the fourth paradigm 
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designed by the fourth paradigm adherence is the concept of overbreadth and vagueness now the reason | 
want I'm just | want to go through these these concepts with you because you need to know these things 
because these are going to be devices that the fourth paradigm adherents have provided for us as potential 
champions of the sixth paradigm world view of expansive individual freedom etc that one of the this issue of 
overbreadth first and that is is that if in fact if in fact for example the the legislature of the of the community of 
the collective if the representatives of the collective sitting as a legislative body were to say that they they 
there's a problem there's a problem with people breaking into homes after 10 o'clock at night in a particular 
community and so what they do is they pass a statute that nobody can be outdoors after 10 o'clock then and 
what happens is you are a normal citizen you're out on the streets after 10 o'clock and they sweep by and 
arrest you and they they prosecute you and you say wait a second I'm not saying | wasn't out on the street 
after 10 o'clock what I'm saying is that statute is unconstitutional it's restricting my freedom to travel my right 
to be out in the in the world and in the government comes back and argues the reactionaries who work for 
the government almost all the time that they come out and say what are you saying we don't have a right to 
stop people from breaking into homes at 10 o'clock at night and you know you're saying excuse me if you 
wanted to pass a statute making it illegal to break into houses after 10 o'clock at night you could have done 
that they say yeah you know but we 
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done that they say yeah you know but we want to make sure we get everybody you know that because 
criminals are going to violate that but if we can just keep everybody off the street after 10 o'clock it makes 
our job a lot easier and so our response to it is is that it isn't the responsibility of the citizens to make your job 
that easy you know our job is to protect the rights of our citizens but we're acknowledging that you have the 
kind Sushil authority to stop people from breaking into homes after 10 o'clock at night and if you want to pass 
a statute that is adequately narrow and focused to achieve that particular end you're entitled to do so under 
the Constitution but you're not allowed to do it in this kind of over broad kind of blunderbuss way just 
because it makes it easier for you and so so that this concept has been seized upon developed and seized 
upon by the fourth paradigm middle marginalist of saying ok let's let's not take the position of a sixth 
paradigm purist and say that wait a second you can't pass any statute whatsoever that does anything other 
that in the most narrow ways and conceive of it stop people from breaking into homes after 10 o'clock but 
let's be reasonable about this and we'll say that if in fact the the statute is so over broad and here's here's 
where you start to get an understanding of the basic motivation of the fourth paradigm adherence what 
they're saying is that from a utilitarian perspective from the utilitarian perspective they're saying look it let's 
allow the government to devise a statute which is useful for the government but that it does not in fact carve 
into the exercise of the other people's rights over broadly okay and so 
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people's rights over broadly okay and so let's try to narrow it if we can to a to a useful statute that we we can 
apply neutral principles in evaluating is is this a rational statute is it effective in effectuating the objectives 
that it has a constitutional right to try to achieve and does it in fact limit the number of people that are going 
to be drawn into this if they're innocent and so what you start to see right away is that the fourth paradigm 
people start immediately saying that let's interpret these statutes so that they protect innocent people okay 
and therefore they will start to define what breadth a statute can have to make sure that it doesn't unduly 
constrain people who are completely innocent but what happens about people who are not innocent and the 
sixth paradigm radical progressives are going to say look you look back at the Bill of Rights and a lot of the 
practices that were engaged in by the Kings in the Royalists in the ecclesial class in Europe that gave rise to 
the need to put these fundamental rights in the Bill of Rights were actually being used to attack people who 
were opponents of the government they were actually opponents of the government they were opponents of 


the king they wanted to overthrow royalism they wanted to throw off the rule of the of the church and so in 
that sense you can acknowledge that they're revolutionaries and what the argument is is made on behalf of 
the sixth paradigm progressives is that the Bill of Rights 


01:10:00 (https:/www.youtube.com/watch?v=uNUPH2xAHp4&t=4200s 





progressives is that the Bill of Rights actually exists not just for the utilitarian purpose of protecting innocent 
people it actually exists they actually exist to protect revolutionaries and that's something that you have to 
grasp because it's extraordinarily important to understand this because that that what we're not making a 
utilitarian argument that we have to interpret the statutes so as to protect revolutionaries that but we that 
concept is extremely important to understand that the the rights and the Bill of Rights are not there just to 
protect innocent people so when you're looking at this device that's been developed by the fourth paradigm 
adherence of overbreadth you know the standard for overbreadth isn't that the law is just over broad that it 
sweeps into its reach completely innocent people the fact of the matter is the strategy can be over broad if in 
fact it it restrains conduct which is constitutionally protected and the the the distinction is made here is that 
the the people who engage in revolutionary discussions that engage in revolutionary thinking that engage in 
revolutionary advocacy are not deemed by the second paradigm reactionaries as being innocent because 
you're doing just that thing that we don't want you to do now the second paradigm reaction is we'll say we in 
fact may well for the sake of our own ease of enforcing laws maybe a little over broad and we may sweep in 
some people that are completely innocent etc but if they're loyalists 
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innocent etc but if they're loyalists and they're patriotic you know they shouldn't have anything to worry about 
because even if we do sweep up somebody that's innocent you know it won't take very long to figure that out 
especially if they cooperate you know especially if they'll tell us where they've been for the last year you 
know in what organizations they belong to and what they think about revolution and do they agree with the 
war in Afghanistan you know that that that we can we can call out the innocent people you know easily 
enough say the reactionaries so if our statutes are a little bit over broad what you ought to do is give us the 
benefit of the doubt where the government you know that is a that is a modern version of that what the Kings 
used to say all the time you know you're supposed to trust the King trust the royalist families trust the 
ecclesial leaders of the church and let us do whatever it is that we want to do and unfortunately the fourth 
paradigm middle marginalists the the moderates aren't buying that argument but on the other hand they're 
very comfortable about the argument that is made by the sixth paradigm progressives the radical Mona's 
who actually say look let's be clear about this that the the Bill of Rights of the United States Constitution was 
drafted by people who were actual real live revolutionaries these are people that had actually taken up arms 
and had risen up against in militarily threw off the power of a colonial England and so these people knew 
what the problems were you know with them breaking into their homes with no warrants and searching 
through their homes interrogating them and dragging them in and in the and in holding them without any 
hearings and in browbeating 
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without any hearings and in browbeating them and interrogating them etc there's a whole set of of actual 
practices that were engaged in on the part of the kings in the Royalists and the ecclesial authorities in in 
Europe and by the British government even in the colonies and | might point out even by some of the colonial 
governments who basically just followed kind of woodenly some of the common law practices of the 
Royalists in in England but the bottom line is the people that drafted the Bill of Rights most especially as 
distinct from those who drafted and focused on the three major articles creating the affirmative federal 
government that those who were the principal authors of the Bill of Rights are the people who wanted to 
preserve a space for people to be able to discuss not only challenging the policies of the government but to 
actually discuss what steps might need to be taken to stop the government from engaging in certain types of 
coercive and onerous activity even if you couldn't persuade the governors and the legislature to go along 


with you okay so this this is extremely important it's a it's a really important categorical distinction between 
the adherence to the sixth paradigm worldview and the fourth paradigm middle marginalists that we're into 
trying to figure out how just to have things work efficiently and effectively and strike a balance between these 
type of progressive visionaries who wanted to maximize the type of individual liberty that people could 
exercise on the one hand and the reactionaries that wanted everything running to their benefit and as 
smoothly as possible so they could in fact use the power of the state to enrich themselves and their cronies 
okay so so 
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themselves and their cronies okay so so this this comes into play here with regard to the First Amendment's 
right to free speech under this concept of overbreadth because the the entire concept of overbreadth can be 
misinterpreted as being a statute being so over broad that it simply sweeps into its net innocent people 
because there's a whole other dimension to the overbreadth and that is that it can also sweep in the people 
who are engaged in constitutionally protected conduct even though it's very distasteful to the people that are 
the governors and so it isn't just entirely quote innocent people is people who are also engaged in organizing 
against the government trying to be subversive to the government trying to counter their policies primarily the 
policies that have been undertaken by the executive branch exercising untoward degrees of discretion in 
covert operations and military invasions and other things even without the act of Congress making war on 
anyone yes tom and basically they have a label oh yeah there's no doubt about it that's why that's why they 
keep on passing laws against subversion and that's why they keep on interpreting the laws against 
subversion subversion as broadly as possible so instead of restricting them just to not being able to 
physically block draft boards and stuff like that they say if you speak out against the war itself we 
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you speak out against the war itself we can punish you because clearly you're intending for people that 
you're talking to to do something to actively change their conduct because of their being opposed to the war 
which might include not registering for the draft and not responding to a draft call and so they and that's 
exactly what you see them saying in the cases so that so that the the the reactionaries are consistently 
inclined towards not only enacting statutes that try to punish subversion in in disagreement with the policies 
that they that they they announce but in fact they're constantly engaging in whatever statutes they pass in 
making them over-broad they're they're giving themselves the greatest degree of latitude and discretion to 
decide you know who to enforce them against and in how aggressively to enforce them etc they're trying to 
give themselves the maximum degree of discretion that they can in the sixth paradigm advocates are trying 
to constrain their their discretion to the point of saying you can't even pass that statute you can't have a 
statute like that because it's inherently designed to suppress opposition to the government then you get the 
fourth paradigm people in the middle that are saying no look at let's just have a middle position that if in fact 
you we agree that the government has the right to prohibit certain types of conduct they can't they can't 
prohibit simple speech now the place where they there's a gray area here is this one of that we run into in the 
First Amendment is the constant attempt on the part of the reactionaries to pass statutes that outlaw 
membership or support for any organization that actually harbors hostile intentions toward the government 
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hostile intentions toward the government now this is why you get all of those statutes but the Smith act and 
the subversive control Americans to conserve the subversive control act that they had all these rules and 
regulations that you had to in order to get a passport in order to get a driver's license you know in order to be 
employed by any company that did any business with the government they had you have to take an oath 
saying that you were not a member of or had you ever been a member of nor were you associated anyway 
with any organization that has advocated the use of unlawful means to overthrow the government of the 
United States now these were these were the classic security oaths that that they they tried to bring down 
and impose all during the Cold War from 1947 with the creation of the National Security Act of 1947 in the 


Central Intelligence Agency and the the tooling up to engage in the Cold War the open cold war against the 
Soviets and all the Soviets interests around the world they began passing these statutes making it a crime 
for for any person to be a member of or associate with any group that were socialists or communists so you 
begin right away to see that you see the sixth paradigm adherence openly arguing that you can't do that you 
can't you have no constitutional authority under the First Amendment to pass a law restricting my freedom of 
speech and Association | can say anything | want and | can advocate anything | want if people don't want to 
do it they don't have to | can associate with as many people as | want or 
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people as | want or advocating doing certain things and there's nothing you can do about it because you're 
prohibited from doing it and that's the position that they'll take and the and the the reactionaries the second 
paradigm we actually is going to say look we have a right to keep our government from being overthrown 
through violent acts of blowing up buildings and assassinating political leaders and and things like that and 
so what the fourth paradigm people say is okay then say that they say you can't you can't assassinate a 
government official you can't blow up a government building fine you can say that but when you get over into 
the area of saying you can't advocate it you can't even be associated with any group that officially advocates 
that you're in too restricting speech and the reactionaries start arguing then saying why should we allow that 
kind of speech why should we allow anyone to advocate blowing up buildings why should we allow anyone to 
advocate assassinating government leaders why should we allow anybody to say things like that the answer 
of course is it isn't up to you to allow anybody to do anything that's not that's not what you're there for that's 
not the power that you've been delegated by the citizenry you're not there to decide what you ought to be 
authorized to say or not you have been given certain powers and you in fact can take reasonable steps to 
protect certain powers that you have but you have to do so in the narrowest possible way so as not to 
infringe upon the right of free speech and so that you can see that absolutely diametrically opposed positions 
are being asserted here that the reactionaries will say you know why in the world should anyone be allowed 
to 
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in the world should anyone be allowed to say things like that and the six paradigm people are saying we're 
allowed to say anything we want and so the fourth paradigm people are going to be saying well I'm not sure | 
would go that far is to say that you could say anything that you want and so what they try to do is they try to 
craft out again using these various intellectual and kind of scholastic devices conceptual devices indeed they 
try to identify the narrowest possible kind of statutes that can be constitutionally passed by the reactionaries 
in order to protect legitimate constitutional interests that the government has to function and so that you're 
getting this constant struggle going on and that's what | want to be able to convey to you that there's this 
constant struggle going on between the primarily between the reactionaries who are constantly engaged in 
the same kind of conduct that the Royalists in the ecclesial class and the noble families and the aristocratic 
classes all used to engage in in Europe for a thousand years you know and the and the sixth paradigm 
radical progressives are trying to advocate absolute freedom for individuals in the country to do whatever it is 
we want to do say whatever it is we want to say but they will acknowledge that there are certain things that if 
you do them then the collective community has a right to punish you for doing those things for example 
murdering another innocent person or robbing somebody's house you know or hitting somebody on the head 
and taking their purse you know there are things that they can do and we don't we don't assert that we have 
people have the right to do absolutely anything we 
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the right to do absolutely anything we want there are certain things that they have the the collective has the 
right to stop Tyler paradigms progressive radicals as being another side of the same coin like American 
exceptionalism as the second paradigm especially insofar as like we are basically make the six paradigm just 
like individual rights that can result in like if they do harm but your your your movie you're moving into a 


separate category when you when you're saying it can't wouldn't the sixth paradigm people be inclined to say 
that we have the right to coerce you into doing things that we want you to do | have they haven't said that | 
don't know that there's that connection | mean the the fact is that if in fact we're a nation state where people 
are allowed the maximum degree of individual liberty in the whole world if that's true then that distinguishes 
them arguably from other nation states it makes them exceptional in at least that regard that's that's not 
untrue but but to advocate that to advocate that a constitutional system is or at a particular time is 
exceptional on the planet is is not the same thing is not the same thing is arguing like W Bush and Cheney 
and the others argue that in fact they have the right to go over into into Libya and knock off their government 
because they don't let women drive you know that because the reality 
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drive you know that because the reality is that they're not there to try to get women to be able to drive 
anyhow they're there to get their oil what they're trying to do is they're trying to come up with rationales that 
sound appealing to other people but it's all you know they're they don't they don't believe in that stuff just look 
at their conduct in every other place what does their attitude toward women you know | mean you know they 
oppose the Equal Rights Amendment you know so this so that that people people can throw up shibboleths 
you know of pretending that somehow they're big supporters of constitutional rights and all of that or like 
going into Vietnam to provide democracy for in South Vietnam when it's a total crap you know | mean they're 
in there trying to trying to take up the colonial burden of France you know so you can punch through some of 
those arguments but but there is in fact a a pure ideological argument worldview clash argument between 
the sixth paradigm progressives and the the second paradigm reactionaries and as | say that that for for term 
for purposes of simple understanding of this thing on the on the entire spectrum of the eight world views the 
full spectrum these are these are where the three these are the three major participants in the constitutional 
dialogue that goes on with regard to the fundamental rights that are set forth in the Bill of Rights now there's 
another there's another tool that has been devised by the fourth paradigm middle marginalists and that is 
vagueness vagueness of a statute is closely related to overbreadth but it's a it's a distinct concept and that is 
is that that if in fact and this is really more or less a function of the the due process clause that we'll talk 
about next week this in the fifth amendment in the 14th amendment no person shall be 
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the 14th amendment no person shall be deprived of their person or property or effects you know but by the 
due process of law and one of the basic prerequisites of a due process of law is that you be given adequate 
notice by a statute as to what it is that's prohibited you know and that there's there all kinds of statutes that 
are that are over broad but at the same time they're vague for example if they passed the statute that that 
said that you can't you can't say anything about the government that might might make the president upset 
and you say wait a second number one that's over abroad because there's all kinds of things you might say 
they're completely consoles you protected that might upset the president but on the other hand there's this 
other concept that | don't know what the hell you're talking about you know it's so vague you know | can't | 
can't tell what it is that's prohibited here and so that there there is this concept that has to do with with free 
speech too because lots of the statutes that are passed by the reactionaries the second paradigm adherence 
are in fact vague because they they want to give themselves again as much discretion as they possibly can 
to try to enforce it against people that they don't happen to like or they don't happen to agree with they want 
to give themselves the maximum possible degree of discretion and that's why they pass statutes that are not 
only over broad but vague as well now another major another major concept that is involved in in the free 
speech issue was a very important one and that is the concept of prior restraint the the one the Tom 
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prior restraint the the one the Tom Cruise movie that they had that was what was that thought which where 
they had the three what keep going was it no Minority Report there it is a couple extra points for participation 
here yeah that there Minority Report is they had this entire concept of pre-crime remember that it was pre- 


crime is that they they said wait a second why should we sit around and wait for somebody to commit a 
crime before we punish them you know if we can if we can be sure they're going to commit the crime we can 
punish them ahead of time and we can stop them from doing it now this this is an area that became very 
important specifically in the area of free speech because the the reactionaries who wanted to to stop they 
want to stop criticism of the government they aren't satisfied with simply punishing people who say things 
about the government that they don't like they want to stop people from doing it ahead of time and so that 
one of the one of the the things that happened for example is when the first book was published back in 1436 
that right away the King of England set up a licensing system by which if you wanted to print and publish a 
book or a pamphlet you had to bring it to the king's men and have them review it ahead of time and in that 
you were restrained from publishing until it had been cleared by the government and so that there was a that 
one of the very first actions that was taken by the king was to impose a prior restraint upon the free speech 
and Free Press and so that this this concept became a real hot item with regard to 
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became a real hot item with regard to the the founders of the Constitution that they said look at that whatever 
else you want to say about punishing different kinds of speech in press in publications or other things you 
certainly can't you can't stop it from being done before it's been done and so that there's all kinds of people 
who are our fourth paradigm adherents who will say look I'm I'm willing to take pretty much an absolutist 
position that's similar to that of the sixth paradigm that you the government cannot in fact impose a prior 
restraint upon any particular kind of speech they can't come into the court and get an injunction prohibiting 
you from actually engaging in free speech which is of course is exactly what they tried to do in the Pentagon 
Papers case which will will take up when we get together across the hall across the street okay because it's 
it's now 20 minutes to two what six and let's give you a minute or two to get over there and let's reconvene at 
six o'clock and go to 7:10 today well | won't keep you past 7:10 today okay 


END 


